
IN THE MATTER OF:

PROPOSEDNEW AND UPDATED
RULESFORMEASUREMENTAND
NUMERICAL SOUNDEMISSIONS
STANDARDS
AMENDMENTS TO 35 ILL. ADM.
CODE901-AND 910

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerkof theBoard
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA HAND DELIVERY)

Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
PostOfficeBox 19276
Springfield, Illinois 62794-9276
(VIA FIRST CLASSMAIL)

(PERSONSON ATTACHED SERVICELIST)

PLEASETAKE NOTICE thaton May 31,2005,I filed with theOffice of theClerkof
theIllinois Pollution ControlBoardan original andninecopieseachofAppearanceofPatricia
F. Sharkeyand Commentsof tlke Village of Bridgeview,copiesof which areherebyserved
uponyou.

Dated: May31, 2005 Respectfullysubmitted,

VILLAGE OFBRIDGEVIEW

PatriciaF. Sharkey
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603-3441
(312)782-0600

By:
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RECEIVED
CLERK’S OFFICE

BEFORFTH~ ~ CONTROL BOARD MAY 312005
STATE OF ILLINOIS

IN THE MATTER OF: ) Pollution Control Board
)

PROPOSEDNEW AND UPDATED )
RULES FOR MEASUREMENTAND ) R 03-09
NUMERICAL SOUNDEMISSIONS ) (Rulemaking- Noise)
STANDARDS )
AMENDMENTS TO 35 ILL. ADM. )
CODE9O1-AND91O )

ENTRY OF APPEARANCEOF PATRICIA F. SHARKEY

NOW COMESPATRICIA F. SHARKEY, andherebyentersherappearancein this

matteron behalfof the Village of Bridgeview.

Respectfullysubmitted,

By:_____
P~tnciaF. Sharkey

Dated: May 31,2005

PatriciaF. Sharkey
Mayer, Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603-3441
(312)782-0600
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1N THE MATTER OF: ) POlI~tio~Control Board
)

PROPOSEDNEW AND UPDATEDRULES )
FORMEASUREMENT AND NUMERICAL ) R 03-09
SOUNDEMISSIONSSTANDARDS ) (Rulemaking- Noise)
AMENDMENTS TO35 ILL. ADM. CODE )
901 AND91O )

COMMENTS OF THE VILLAGE OF BRIDGE VIEW

Bad scienceandmisleadingevidenceshouldnotbe admissiblein nuisancecases
anymorethanit is in numericviolation cases.

By this rulemaking,which wasinitiatedto codify scientificallysupported
standardsfornoisemeasurement,theBoardon its ownmotion hasapparentlymadea
decisionto codifyunreliablescienceasadmissiblein nuisancecases.The Village of
Bridgeview,theIllinois Associationof AggregateProducers,andnow Dr. Schomer,have
comeforwardto point out thetroublesomenatureofthis decision. (SeePublic
Comments# 10, 12 and 16.) Ratherthancodify thebadpastpracticeof accepting
unreliablenoisemeasurementsin evidence,theBoardshouldtakethis opportunityto
makeit clearthatanuisancecomplainant,just like acomplainantin anumericviolation
case,bearstheburdenof presentingvalid evidencesupportinghis orherclaim, If heor
shechoosesto submitsoundmeasurementevidence,it shouldbeadmittedonly if it meets
thecriteriathat will now be specifiedin Part910. It is misleadingto thecomplainant,
prejudicialto theBoard’sdecisions,andfundamentallyunfairandcostly to thedefendant
to adoptarule grantingspecialstatusto Radio Shacktypesoundmeasurementsin
nuisancecases.

Dr. Schomerstates“Thereis reallyno substitutefor clear,uniform standards.”
(PublicComment# 16, p. 7.) This is trueasalegal matteraswell asa scientificmatter.
Wherenoisemeasurementsareconsideredas evidencein a legal proceeding,controlling
caselaw andtherules of evidencerequirethat thosemeasurementsmustmeetthe
standardsfor scientificallyvalid evidence.As Dr. Schomer’scommentspoint out, Radio
Shack“manufacturer’sinstructions”do notprovidetheinformationnecessaryto ensure
valid measurements.(PublicComment# 16.) Evidenceobtainedbasedon
“manufacturer’sinstructions” thatdon’t reflecttheaccepted“principlesandmethods”
for accuratesoundmeasurementshouldbedeemed“unreliable” andinadmissiblebefore
theBoardjust as it wouldbein acourtof law. Daubertv. Merrell Dow Pharmaceuticals,
Inc~501 U.S. 579 (1993).
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Noisemeasurementis acomplicatedbusiness,astheBoarditself recognizesand
Dr. Schomer’slatestcommentsmakeclear. (SeeOpinion andOrderatp. 4 andPublic
Comment# 16.) Acousticsis, in fact,afieldofsciencein which expertiseis required.
Thestandardsfor determiningthe reliability of scientificevidencemustbeapplied
beforesuchevidenceis admittedin an legal proceeding.In Daubertv. Merrell Dow
Pharmaceuticals,Inc., 501 U.S. 579(1993),theSupremeCourt heldthat atrial judge
mustplay a“gatekeeping”role to insurethat“any andall testimonyorevidence
admittedis not only relevantbut reliable.” Daubertfurtherstatedthat“In acase
involving scientificevidence,evidentiaryreliability will be baseduponscientific
validity.” This is amatterof admissibility,notsimply amatterof theweightto be
attributedto theevidence.In mattersof theadmissibilityof scientificevidence,the
Board,like acourt, is requiredto playa “gate-keeper”role, andto excludepurported
scientificevidencethatdoesn’tmeetthestandardofreliability. This principle is well
expressedin FederalRuleofEvidence701 which requiresthat expertsmaytestify only
“if (1) thetestimonyis baseduponsufficientfactsor data,(2) thetestimonyis the
productofreliableprinciplesandmethods,and(3) thewitnesshasappliedtheprinciples
andmethodsreliably to thefactsof thecase.”[emphasisadded].

TheBoardrecognizesthefundamentallegal principlearticulatedin Daubertfor
noisecasesallegingnumericviolations,but retreatsfrom a “soundscience”approach
whenthesameevidenceis offeredin anuisancecase.How canthis bejustified? The
fact thatthis evidencemaybeofferedby alay personor is offeredto “corroborate”other
moresubjectiveclaims doesn’tchangethefactthatit is purportedscientificevidence
which is notadmissibleexceptin compliancewith therulesgoverningtheadmissibility
of scientificevidence.Numericmeasurementsofferedto “corroborate”nuisance
allegationsareeithervalid evidenceor.theyarenot. if invalid, theywill misleadthe
decisionmaker.

By allowing “quick anddirty” soundmeasurementsto beusedin anuisancecase,
theBoardis actuallyencouragingunfoundedlawsuits. Dr. Schomerpoints to an example
ofa citizenwhowas focusedon noisefrom an air conditionerandconfirmedhis
conclusionwith readingsfrom a handheldsoundmeasuringdevicethatgavemisleading
readingsbecausetheywerenotcorrectedfor backgroundnoise. (PublicComment# 16.)
Thedefendantin thatcasewasrequiredto defenditselfandincurtheexpenseof a
professionalnoiseexpertto determinethetruenoiselevelsassociatedwith theair
conditionerbecausethecomplainantwasallowedto bring a spurioussuit basedon
inaccurateinformationatvery little cost.

In its March 17, 2005OpinionandOrder(ProposedRule.SecondFirst Notice),
theBoardjustifiesholdingnoisemeasurementssubmitted-innuisancecasesto alower
standard,saying:“The Boardwill assignappropriateweight to soundmeasurementdata
submittedin anynuisancenoisecomplaintbasedon theinformationin thehearingrecord
andin accordancewith theprovisionsof theAct.” (Id. p. 5) As notedabove,the
admissibilityofevidenceis a preliminaryquestionon whichtheproponentbearsa
burdenof proof. It is not amatterof assigningweightto theevidence.
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How cantheBoardevaluatepurportedscientificevidenceif theproponentofthat
evidenceisn’t requiredto demonstratethatit wasobtainedin accordancewith sound
scientific“principlesandmethods?”It would appearthattheBoardis relyingon the
defendantto find andexposetheproblemsin acomplainant’shandheldsound
measurements.This afundamentalshift in theburdenofproof. Furthermore,what
guaranteedoestheBoardhavethatadefendantwill havethemeansto hire aprofessional
noiseexpertto rebutunreliablenoisemeasurements-takenby acomplainant?As the
Boardknows,manynoisecomplaintsinvolve oneresidentcomplainingaboutanother. In
thosecases,theBoard’sapproachwould shift thecostsassociatedwith sound
measurementsfrom thecomplainingresidentto thedefendingresident— notjust to a
defendingbusiness.Unlessthedefendanthiresa noiseconsultantto provideevidenceof
problemswith acomplainant’sRadio Shacksoundmeasurements,theBoardwon’t have
evidenceto weighorarecordon which to determinethevalidity of thosemeasurements.
Without arecord,cantheBoardquestionor discounttheRadioShacknoise
measurementslateron its owninitiative? Will therecordsupportsucha finding?

Dr. Schomerpointsout in his commentsthevery significantimpactof factors
suchasambientnoise,wind andlocationcanhaveon soundmeasurement.Healso
pointsout that themanufacturersinstructionsfor thehandheld,A-weightedmonitoring
deviceswith which heis familiar do not alert usersto thesefactors. (Public Comment
# 16.) Henotesthatmeasurementstakenwith suchdeviceswithoutaccountingfor
ambientnoise,wind andlocationmaynot evenbe “in theballpark.” AbsentaBoardrule
telling anoisecomplainantthatthis informationneedsto berecordedanddistinguished,
complainantswill not be alertedto theneedfor this informationto supporttheir
measurements.Forexample,if the wind speedanddirectionat thetime of the
measurementswasnotrecordedby thecomplainant,would theBoardautomatically
discountthemeasurementsin somefashion? if so,shouldn’ttheBoard’srule makeit
clearthatwind speedanddirectionmustberecorded?Similarly, if ambientnoiseis not
notedanddistinguished,how cantheBoardoradefendant,for that matter,ever
determinewhatnoisesourcewasactuallybeingmonitoredandhowto accountfor
ambientnoise. Simplyput, theBoardcannotknow whatthecomplainantdoesn’tknow
aboutthosemeasurements.Again, if theBoardwould concludethatmeasurementsthat
don’t accountfor backgroundnoiseareunreliableevidence,isn’t it misleadingto a
nuisancecomplainantnot to statethat in theregulations?

Theadmissionof “scientific” evidencewhichdoesnot meetthestandards
requiredunderDaubertalsojeopardizesBoarddecisionson appeal. Any decisionto
admit scientific evidenceis a mattersubjectto denovoreviewby theAppellateCourt.
Daubertv. Merrell Dow Pharmaceuticals,Inc., 951 F.2d1128, 1129-30(9t~~Cir.1991).
Once“scientific” evidencehasbeenadmittedin therecordwithouttherequiredshowing
of admissibility,prejudicehasoccurredandthedecisionis subjectto reversalregardless
of whethertheBoardsaysit disregardedit.

All of theDaubertconsiderations,applynotonly to thesoundmeasurements
themselves,butalsoto theparty taking thesoundmeasurements.As statedin Federal
RuleofEvidence701, reliability of evidenceis premisedin parton evidencethat “the
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witnesshasappliedtheprinciplesandmethodsreliably to thefactsof thecase.” In the
Opinion andOrder,theBoardexpressedconcernthat the recorddidnot providestandards
fordeterminingthequalificationsof professionalsin thefield of soundmeasurement.
TheBoardwasconcernedthattherequirementin theAgency’sPart951 rulesthat
personstakingsoundmeasurementsbe “trainedandexperiencedin thecurrenttechniques
andprinciplesof soundmeasurementandin theselectionandoperationof sound
measuringinstrumentation”is toovague. We believethat somestandardis betterthanno
standardanddisagreethattheAgency’sstandardis toovagueto be applied. But if the
Boardremainsconcernedaboutthis standard,ratherthanadoptno standard,it should
incorporateoneormoreof thestandardsprovidedin Dr. Schomer’srecentcomments.
Dr. Schomerindicatesthatthereareanumberof professionalorganizationsthathave
establishedstandardsfor educationandexperiencein thefield of noisemeasurement,
includingBoardCertificationby theInstituteofNoiseControlEngineeringof theUSA,
Inc., membershipin theAcousticalSocietyof America;and/orfirm membershipin the
NationalCouncil of AcousticalConsultants.

CONCLUSION

Forall of theabovereasons,theBoardshouldreconsiderits decisionto allow
RadioShacktypesoundmeasurementsoranyothersoundmeasurementsthat do not
meetthestandardsproposedto be incorporatedin Part910to beadmittedto corroborate
claimsmadein noisenuisancecases. Further,theBoardshouldrequirethatnoise
measurementsusedin anyBoardproceedingbe takenby qualifiedprofessionals.

AttachmentA heretoprovidestheregulatorylanguagewhich theVillage of
Bridgeviewproposesto amendandsupplementtheBoard’sproposallanguage.

Respectfullysubmitted,

Villag ,oèBri geview
By OneofIts Attorneys

PatriciaF. Sharkey
Mayer,Brown, Rowe& Maw
190 SouthLaSalleStreet
Chicago,Illinois 60603
(312)782-0600
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ATTACHMENT A

PROPOSEDAMENDATORY LANGUAGE

Section910.101

Personsconductingor supervisingsoundmeasurementsmustbe trainedandexperienced
in thecurrenttechniquesandprinciplesof soundmeasurementandin theselectionand
operationof soundmeasuringinstrumentationasevidencedby:

a.BoardCertificationby theInstituteofNoiseControlEngineeringoftheUSA,

b. Membershipin theAcousticalSocietyofAmerica;and/or

c. Firm membershipin theNationalCouncil of AcousticalConsultants.

Section910.104 MeasurementTechniquesof 35 Ill. Adm. Code900

Soundpressurelevel measurementsarenotrequiredto establisha violationof 35 Ill.
Adm. Code900.102(nuisancenoise).However,soundpressurelevel measurementsmay
be introducedas corroboratingorrebuttalevidencewhenallegingaviolation of 35 Ill.
Adm. Code900.102is alleged.If soundpressurelevel measurementsarecollected,
manufacturcr’Gin~truction3mustbefollowed for theequipmentusedand35 Ill. Mm.
Code910.105maybeuseda~guidancein gatheringdata.introduced,suchmeasurements
musthavebeenobtainedin accordancewith themeasurementtechniquesprovidedin 35
Ill. Adm. Code910.105by orunderthesupervisionof personswith thetraining and
experienceprovidedin 35 Ill. Adm. Code9 10.101.
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CERTIFICATE OF SERVICE

I, PatriciaF. Sharkey,an attorney,herebycertify thatI haveservedtheattached
Appearanceof Patricia F. Sharkey andCommentsof theVillage ofBridgeview, upon:

DorothyM. Gunn
Clerkof theBoard
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(HandDelivery,Original + 9 copies)

Howard0. Chinn
ChiefEngineer
Officeof theAttorneyGeneral
188WestRandolphStreet,

20
th Floor

Chicago,illinois 60601
(U.S. Mail)

ThomasG. Safley
Hodge,Dwyer, Zeman
3150RolandAvenue
P.O.Box 5776
Springfield, IL 62705-5776
(U.S. Mail)

RobertC. Wells
Wells EnvironmentalSystems
2061Gladstone
Wheaton,IL60187
(U.S.Mail)

Marie Tipsord
HearingOfficer
Illinois Pollution ControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(HandDelivery)

Kyle Rominger
Division of LegalCounsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276
(U.S. Mail)

RobertA. Messina
GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, IL 62703
(U.S. Mail)

asindicatedabove,by handdeliveryorby depositingsaiddocumentin theUnitedStatesMail,
postageprepaid,in Chicago,Illinois on May31, 2005.

PatriciaF. Sharkey
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603-3441
(312)782-0600

\ \ Pa~JriciaF. Shark~y
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